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‘There are many legacies which remain from participation by 
the United States in the Vietnam War. There are unresolved 
questions of amnesty for draft evaders; there are controversies 
concerning the admission of refugees to the United States; there 
are the forgotten soldiers who participated in the longest and 
most unpopular war in U.S. history; and there are unanswered 
questions concerning the now suspended military draft. 


During the Vietnam era, the military draft was the focal point 
of much controversy. It was the legal mechanism which forced 
men into military service, but it excluded from combat those 
individuals opposed to all wars on the basis of religious training 
and belief. Many Americans embraced such pacifism and avoided 
military service. Others modified traditional pacifism and became 
known as selective conscientious objectors. Instead of claiming 
to be a classical pacifist opposed to all wars, the selective con- 
scientious objector claimed that he would have participated in 
some of the nation’s wars, but not in the Vietnam War. 


It could be argued, although not loudly, that the man who 
claimed to be a selective conscientious objector was a simple 
coward who loved life more than country, and security more than 
honor. This might well have been the case. The selective con- 
scientious objector could have been hiding behind religion in 
order to avoid combat. On the other hand, however, he could 
have been truly sincere and could have been a conscientious 
objector to a particular war. His refusal to serve could have 
come from the deepest of religious convictions; but, no matter 
what interpretation was given to the act, the issue set the stage 
for an explosive and difficult church-state conflict which has 
yet to be resolved. 
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THE CHRISTIAN HERITAGE: PACIFISM AND MILITARISM 


During the course of its development, the Christian church 
passed through both pacifist and militarist stages. Paul Ramsey 
wrote the following about this evolution: 


For almost two centuries of the history of the eariy church, Christians 
were universally pacifists. Christ, in disarming Peter . . . had unbelted 
every soldier; or if not every soldier, this at least meant that the disciples 
of Jesus Christ were not to engage in armed violence for any cause. 
Such pacifism was a withdrawal from political and military affairs to 
which the early Christians were driven, no doubt, from a mixture of 
motives... . 

.. . [T]his early Christian pacifism came to be replaced by the 
justification of Christian participation in warfare in the church during the 
era of the Emperor Constantine .. . . It seems fairly well established 
that the first Christians known to have been soldiers were recruits under 
the Stoic Marcus Aurelius fighting in the provinces on the Danube in 
A.D. 177; and that engagement in political and military action only 
gradually came to be accepted practice for Christians, until in A.D. 403 
there is evidence that only Christians were allowed to enter the military 
profession.! 


The participation of Christians in warfare after the succession 
of Constantine did not remove pacifism as an acceptable alterna- 
tive to military service. The demise of the earlier pacifism was 
not absolute, and some instances of refusal of military service are 
to be found in the early fifth century.” The prime transmitters 
of the non-military tradition of the early church were the monks, 
whose withdrawal from society at large necessarily entailed with- 
drawal from the army also.’ 

During the late medieval period, several sects, including the 
Waldensians and a branch of the Hussite movement, maintained 
the pacifist tradition.* The sixteenth and seventeenth centuries, 
which witnessed the so-called wars of religion, saw also the rise 
of pacifist sects which have maintained such a position to the 
present time.’ These groups included the Anabaptists (now the 
1, Paul Ramsey, War and the Christian Conscience: How Shall Modern War Be 
Conducted Justly? (Durham, N.C.: Duke University Press, 1961), pp. xv-xvii. 
2. Roland H. Bainton, Christian Attitudes toward War and Peace: A Historical 
Saad oe Re-evaluation (Nashville: Abingdon Press, 1960),"p. 88. 


4. Ibid., pp. 119-20, 
3. Ibid. p 152 
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Mennonites and the Hutterites), the Quakers, and the Brethren.® 

The Christian church, therefore, has embraced both the pacifist 
and militarist traditions. Both positions have found acceptance 
within Christianity. 


SELECTIVE CONSCIENTIOUS OBJECTION AND THE 
Just War THEORY 


The escalation of the Vietnam War, however, caused a sig- 
nificant breakdown of the nonpacifist-pacifist bipolarity which for 
centuries had characterized the attitude of Christianity toward 
war.’ The classical or traditional pacifist position was held by 
Christians who had refused to lend any aid to the military and 
had become conscientious objectors to all wars. The selective 
conscientious objector only rejected participation in some wars. 
He made his decision on the basis of the war that confronted him. 

By federal statute, to receive recognition as a conscientious 
objector a person had to be, by reason of religious training and 
belief, conscientiously opposed to participation in war in any 
form. As an objector to a particular war and not to wars in 
general, the selective conscientious objector did not meet the 
requisite, statutory definition of a conscientious objector.” Unless 
the potential draftee should be willing to lie about his con- 
victions and become a classical pacifist, he either had to go into 
service in violation of his conscience and contrary to the will of 
God as he interpreted it, or face imprisonment. 

The selective conscientious objector made the basic argument 
that some wars were proper arenas for his participation and 
other wars were morally bad. This type of distinction was the 
basis of his position. 

Objection to a particular war of necessity involves an exercise 
in intellectual and moral discrimination which naturally enough 
directs one’s attention to the just war theory of Christian 
antiquity, a theory which seeks to provide nations with criteria 
for justifying some wars and repudiating others.’° Ralph Potter 
has analyzed the just war theory as follows: 

5 ee J. Niebanck, Conscience, War and the. Selective Objector, “Studies in 
Justice, Peace and Freedom,” no. 1 (New York: Lutheran Church in America, 
Bites Selective Service Act of 1967, 50 U.S.C. App. S 456 (J). 

9, Jeff Greenfield, “The Selective C.O.,” The New Republic, 1 July 1967, p. 15. 


10. Alan Geyer, “The Just War and the Seleetive Objector,” The Christian C entury, 
16 February 1966, p. 199. 
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The just-war doctrine .. . has provided the framework within which 
members of the major Christian bodies have pondered the dilemma of 
participation in warfare... . This mode of thinking about the limits of 


morally tolerable and politically meaningful uses of force has roots in 
classical antiquity. It was translated into Christian categories by Saint 
Augustine in the fifth century and refined by a succession of moral 
theologians, including Thomas Aquinas, Francisco Vittoria, Francisco 
Suarez, and others. The just war doctrine reappeared in the thought of 
the major Protestant figures. In the seventeenth century, Hugo Grotius 
elaborated a secularized version. Analogues appear in non-Christian 
systems of thought. It may be claimed that where and whenever men 
think persistently about the politically purposeful use or non use of 
force, they rediscover the categories that have been most thoroughly 
refined in the just war doctrine of the Western churches.!! 


Most of the world’s religions are not pacifist and hence do 
not make distinctions between wars and sort out the circum- 
stances that make one kind of war different from another.” 

Hugo Grotius would seem to add encouragement to the position 
of the selective conscientious objector since he is noted for 
having encouraged the individual to take his own conscientious 
stand on the issues of war and peace, so long as the person making 
this decision seeks diligently to take into account the require- 
ments of the public good and the context of collective relation- 
ships in which he makes his decision.’ 

As it has developed, the just war concept contains the following 
basic elements: 


1. The decision to engage in war must be made by legitimate authority, 
that is, by the prince or magistrate. 

2. The object of the war must be to vindicate justice. 

3. War must be waged with a just intent. That intent is not victory 
in any absolute sense but restoration of peace with justice. 

4. The war must be waged under the control of a loving disposition. 

5. The war must be executed through just conduct. Even the enemy 
must be respected. 

6. The damage inflicted must be guided by the norm of proportionality. 

7. The resort to war itself is a last resort.4- 


11. Ralph Potter, “Conscientious Objection to Particular Wars,’ in Donald A. 
Giannella, ed., Religion and the Public Order, Volume Four: An Annual Review 
of Church and State, and of Religion, Law, and Society (Ithaca, N.Y.: Cornell 
University Press, 1968), p. 67. 

12, Walter Goodman, “Choose Your Own War; or, the Case of the Selective C, 0.” 
New York Times Magazine, 23 March 1969, p. 128. 

13. Geyer, “The Just War and the Selective Objector,” p. 201. 

14. Ibid., p. 200. 
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Of course, any formulation of such a doctrine in specific parts is 
subject to criticism, but these parts seem to be the principles 
that are basic to the overall doctrine. 

The just war doctrine received renewed emphasis and applica- 
tion during the Vietnam War. John Courtney Murray felt 
that the just war doctrine should be considered separately 
and apart from the conflict. Other writers sought to apply it 
with varying results and conclusions. The following is one 
example of such an application: 


Thus one can argue that (1) traditional just war criteria have infused 
the deliberations, the decisions and the rhetoric of American policy-makers ; 
or (2) that the cause which the U.S. seeks to vindicate in Vietnam is 
indeed one of just grievances but that the legitimate authority of the 
U.S. Constitution, the U.N. Charter, the Geneva accords or all three 
have been flouted, that the military conduct of the war is unjust and 
lacking in proportionality, that there is no clear prospect of success and 
that the possibilities of peaceful settlement have not been adequately 
resorted to by the government; or (3) that indeed it is a just war, but 
the justice lies with the Vietcong and the government of North Vietnam.1¢ 


Although the just war doctrine provided a basis for judging 
the morality of a given war, this fact did not gain for the selective 
conscientious objector the recognition that he needed under the 
law. He still found himself in conflict with the laws that refused 
to accord him the accommodation for his beliefs that had been 
granted to the classical pacifist. Thus the question still remained 
and begged a response. What must a person do when the law 
under which he must operate and function requires him under 
penalty of law to do what he feels his religious beliefs tell him 
to be morally wrong? 


RELIcIous BoprES AND SELECTIVE CONSCIENTIOUS OBJECTION 


The churches tried to solve the problem by showing that 
there were compelling religious reasons which demanded that the 
government recognize the selective conscientious objector and 
provide a classification for him within the draft laws. In 1961, 
before the Vietnam confrontation reached its torrid level, Ramsey 
wrote that the church must make “the decision to support its 


Our Sunday Visitor, Inc., 1 p. 7. 
16. Geyer, “The Just War and ‘he Selective Objector,” p. 200. 
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members who refuse to fight because they believe a particular 
war to be unjust with the same vigor with which it has in recent 
years supported the pacifist witness within its ranks and within 
the nation.’””’ The response which Ramsey’s call elicited dem- 
onstrated that the church sought to give real leadership in this 
area. 

The General Synod of the United Church of Christ in June 
1967 adopted the following resolution: 


Therefore be it resolved, that the General Synod of the United Church 
of Christ recognize the right of conscientious objection to participation 
in a particular war or in war waged under particular circumstances, as 
well as the right of conscientious objection to participation in war as such.18 


The Lutheran Church in America also adopted a policy state- 
ment to aid the selective conscientious objector. That statement 
read: 


In the best interest of the civil community, conscientious objectors to 
particular wars, as well as conscientious objectors to all wars, ought to 
be granted exemption from military duty and opportunity should be 
provided them for alternative service, and until such time as these 
exemptions are so provided, persons who conscientiously object to a 
particular war are reminded that they must be willing to accept applicable 
civil or criminal penalties for their action.?? 


The House of Bishops of the Episcopal Church, meeting in 
Augusta, Georgia, echoed the feeling of the times by asserting: 


Therefore be it resolved, that we Bishops recognize the right of man 
to object, on grounds of conscience, provided he has made every effort 
to know all of the relevant factors involved, to participation in a 
particular war, even though he may not embrace a position of pacifism 
in relation to all war, and urge our government to enshrine such a right 
in the laws pertaining to Selective Service.?0 


These statements were representative of the statements offered 
by the Protestant denominational bodies. 


17. Ramsey, War and the Christian Conscience, p. 128. 

18. Gerald E. Shenk, ed. Statements of Religious Bodies on the Conscientious 
Objector, 7th ed. (Washington, D.C.: National Service Board for Religious Objectors, 
1970), p. 64. 

19. Ibid., p. 43. 

20. House of Bishops of the Episcopal Church, “Resolution on Conscientious 
Objection, Augusta, Georgia, 24 October 1968,” mimeographed (New York: General 
Convention of the Episcopal Church, 1968). 
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The Jewish position as to the selective conscientious objector 
was summed up in a statement by Rabbi Arthur Gilbert, past 
president of the Jewish Peace Fellowship: 


... [T]he Jewish religious position ... would be cast in terms of obligatory 
and voluntary war; and a judgment would be legitimately allowed in each 
circumstance. Therefore, the Jewish religious position would be that a 
man shouldn’t have to profess, at the age of eighteen, a once-and-for-all- 
time position on the morality of war. He should be given the right to 
make a judgment in good conscience with regard to his predisposition 
at that moment and with regard to that war. If a man believes American 
participation in the Vietnam war is unjust or immoral, that person’s 
judgment and conscience should be respected. He should be given a 
conscientious objector status no different than that granted a person who 
attempts to make a judgment with regard to the nature of all war.?! 


This philosophy was in accord with a resolution of the Rab- 
binical Assembly which stated, “We recognize the right of a 
conscientious objector to claim exemption from military service 
in any war in which he cannot give his moral assent.’ 

The Roman Catholic Church had always accorded a special 
place to the just war doctrine. It was not, therefore, surprising 
that a pastoral Jetter by the bishops of the United States issued 
on 15 November 1968 urged the recognition of the selective 
conscientious objector. The letter stated: 


We therefore recommend a modification of the Selective Service Act 
making it possible, although not easy, for so-called selective conscientious 
objectors to refuse—without fear of imprisonment or loss of citizenship— 
to serve in wars which they consider unjust or in branches of service 
which could subject them to the performance of actions contrary to deeply 
held moral convictions about indiscriminate killing.” 


These pronouncements by religious bodies were attempts to 
give moral support to the selective conscientious objector and at 
the same time to persuade the federal government to recognize 
the religious beliefs of this type of pacifist. The government 
denied recognition; the church demanded it. 

21. Quoted in James Finn, Protest, Pacifism and Politics: Some Passionate Views 
on War and Nonviolence (New York: Random House, 1968), p. 107. 
22. Shenk, ed., Statements of Religious Bodies on the Conscientious Objector, p. 41. 


23. Human Life in Our Day: A Pastoral Letter by the Bishops of the United States, 
November 15, 1968 (Richmond, Va.: Catholic Virginian Press, Inc., 1968), p. 30. 
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Religious groups supported the selective conscientious objector, 
because they saw his position as one based on religion. The 
national government had a national policy that permitted persons 
who opposed war for religious reasons not to be compelled to 
participate in the conflict, but this policy was not expanded to 
include the selective conscientious objector. Government leader- 
ship thought that the grounds upon which one would decide 
which war was worthy of his participation would be personal, 
political, sociological, or philosophical in nature.** This point 
was basic. If the selective conscientious objector was to achieve 
recognition, he had to demonstrate that his objection to a 
particular war was, in fact, based on religious training and belief.” 


This religious basis could be demonstrated in a number of ways. 
For example, one could claim that he had received a direct 
command from God not to participate in a certain war. However, 
as Potter pointed out, “If conscientious objector status were to 
be granted upon such grounds exclusively, only a rare apolitical 
fundamentalist or mystic could qualify.”’® Thus, a command 
not to participate did not have to be directly received to be 
religious. The order could be seen as indirect. Such a command 
would be made known through a complex process of reasoning, 
which would combine fundamental theological beliefs, theolog- 
ically derived ethical norms, convictions concerning ultimate 
loyalties, and specific empirical input.”” In other words, the just 
war theory could be used to show a religious basis for objecting 
to a particular war since arguments can be formulated to demon- 
strate a causal relationship between a religious catalyst and the 
just war doctrine. The concept of a just war was developed by 
the Greeks and Romans, but it was given a Christian foundation 
by Augustine of Hippo Regius, who frequently referred to Old 
and New Testament examples as a means of providing guidance 
to contemporary Christians who harbored suspicion of war and 
military service.”* Outstanding examples from the Old Testament 
are the just wars waged by the Israelites and the priests who 
sought the aid of kings in punishing enemies of the faith.” 


Taking these examples as normative for their own time and 


24. Potter, “Conscientious Objection to Particular Wars,” p. 66. 

25. Hugh C. MacGill, “Selective Conscientious Objection: Divine Will and 
Legislative Grace,” Virginia Law Review 54 (October 1963): 1372. 

26. Potter, “Conscientious Objection to Particular Wars,” p. 67. 

27. Ibid. 

28. Frederick H. Russell, The Just War in the Middle Ages (Cambridge: Cambridge 
University Press, 1975), p. 17. 

29. Ibid., p. 292. 
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borrowing patristic examples of religious persecution promoted 
by prelates, canonists and theologians elaborated a justification 
of war waged on ecclesiastical authority against enemies of the 
church and the faith.*° 

The traditional doctrine of just war is essentially religious; 
where its religious spirit evaporates, only a shallow and stale 
residue remains.*' 


THE RoMAN CATHOLIC SHIFT FROM THE JuST WAR THEORY 


From the time of Augustine until recent years, the main teach- 
ing in the Roman Catholic Church has been that of the just 
war theory. Today, the Catholic church has moved more toward 
pacifism and away from the just war theory. 

Some writers contend that the papal teaching of Pope John 
XXIII demonstrates that there is no just war theory for the 
Catholic because of the development of weapons of mass and 
total destruction that make a just war impossible.** Eugene 
Carson Blake, a Protestant, addressed himself to the just war 
on this point and essentially agreed with this Catholic position. 
Blake contended that the atomic bomb and other nuclear devices 
make the former position of the just war a dated concept 
irrelevant to modern times.*? 

The most widely accepted Catholic view of the just war theory 
is that it retains a basic validity in that it reaffirms the values 
that at once justify war and demand its limitation.** Within the 
framework of this position, the just war theory places an obliga- 
tion upon the Roman Catholic to live in accordance with it. 
Roman Catholics who are true to the teachings of their church 
must, in good conscience, oppose participation in wars which 
they as individuals feel do not meet the just war norms.*5 

This problem is not new for the Roman Catholic. Throughout 
history, individual Catholics have determined that they could 
not subscribe to a given military conflict because they reckoned 
that the conflict was not in accord with the just war theory. 
Franz Jaegerstaetter, an Austrian farmer and family man, was 
30 Ibid 
31. Arthur ee “Just War—A Legal Concept?” Michigan Law Review 42 
(December 1943) : 453 
32. New Catholic Encyclopedia, Ist ed., s.v. “Morality of War.” 

33. Quoted in Michael P. Hamilton, ed., The Vietnam War: Christian Perspectives 
(Grand Rapids: William B. Eerdmans Publishing Company, 1967), p. 133. 
34. New Catholic Encyclopedia, 1st ed., 5.v. “Morality of War.” 


35. Thomas E. Quigley, ed, American Catholics and Vietnam (Grand Rapids: 
William B, Eerdmans Publishing Company, 1968), p. 85. 
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beheaded by the Nazi government in 1943 because he refused 
to subscribe to a military oath that would obligate him to 
sanction a conflict which he determined to be unjust.*° 

The draft age Catholic in the Vietnam era found that adherence 
to the just war theory brought him into confrontation with the 
U.S. government.” A significant number of Catholics renounced 
U.S. involvement in Vietnam because it did not comply with a 
stringent application of the just war ethic.* If the Vietnam 
War did not fulfill the conditions of being just and was therefore 
immoral, the Roman Catholic who accepted the just war theory 
could not qualify as a traditional conscientious objector because 
he could not show that his church was opposed to war in any 
form, but rather was opposed only to an unjust war.*® This led 
to the argument that a Catholic who believed in the doctrine, 
applied it to a specific war, and found that he could not par- 
ticipate in that war should be declared a selective conscientious 
objector on a religious basis.*° 

Whereas the just war theory has religious relevance for the 
Roman Catholic, it has very little for Protestants. Although 
Reformers such as Luther and Calvin and certain Protestant 
confessions of faith, such as the Augsburg Confession (1530) 
and the Westminster Confession (1647)*' have acknowledged the 
theory, for most Protestants a belief in the just war theory 
is not a moral imperative with denominational sanction. 


Seeger, NUREMBERG, AND THE First AMENDMENT 


There is another argument that can be used to justify selective 
conscientious objectors as religious objectors. This argument in 
essence is that religion should be given a broad definition which 
would apply to any set of values held by a person that determines 
what is right and wrong. 

This argument was supported by the U.S. Supreme Court 


36. James H. Forest, Catholics and Conscientious Objection (New York: Catholic 


Peace Fellowship, 1969). 

37. Ibid. 

38. Ibid. 

39. Quigley, ed., American Catholics and Vietnam, p. 85. 

40. MacGill, “Selective Conscientious Objection,” p. 1377. 

41. The Augsburg Confession, sec. 16, entitled “Civil Government,” states tha 
“Christians may without sin... engage in just wars, serve as soldiers ... .” 
The Westminster Confession in ch. 23, subtitled “Of the Civil Magistrate,” sec. 2, 
states that Christians “may lawfully, now under the New Testament, wage war 
upon just and necessary occasion.” Ci, John H. Leith, ed., Creeds of the Churches: 
A Reader in Christian Doctrine from the Bible to the Present, rev. ed. (Richmond, 
Va.:.John Knox Press, 1973), pp. 72, 220. 
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decision in the case of United States v. Seeger (1965). Daniel 
Seeger, a young pacifist and humanist, had been denied exemption 
from the draft by his local board on the ground that his position 
did not depend on an explicit belief in God.*? The Court gave to 
religion a broad definition by its holding that a fair test for 
deciding whether a registrant was eligible for a conscientious 
objector classification was to determine if he possessed a ‘‘sincere 
and meaningful” belief that “occupies a place in the life of its 
possessor parallel to that filled by the orthodox belief in God 
of one who clearly qualifies for the exemption. 44 This broad 
interpretation would seem to grant an exemption - to any objector 
whose beliefs had only a slight religious vestige.** 

Coupled with these religious and legal reasons were other basic 
arguments that gave support to the contentions of the selective 
conscientious objector. These arguments took many forms, spread 
throughout many areas, and came to grips with many concepts 
of jurisprudence. One of the most interesting and intriguing 
arguments came from international law. In this area, the selective 
conscientious objector asserted that aggressive wars, war crimes, 
and crimes against humanity were violations of international 
law.*® This argument was based upon the judgments rendered 
at Nuremberg, Germany, against the operators of the Nazi war 
machine. The Nuremberg decrees stated that an individual 
ordered by his government to take a certain wrongful action 
was not thereby absolved from personal responsibility.” 

If Nuremberg held an individual personally responsible for 
his conduct even if ordered to perform the questionable actions 
by his government, it was necessary to ask whether the person 
involved in such a moral decision should not have the right to 
decide if he should participate in a situation that might force 
him to make a moral choice contrary to that of his conscience. 
It is certainly valid to argue that if an individual is going to be 
held personally responsible for his conduct in a given war, he 
should in turn be given the right to make the moral choice as to 
his participation in that war. This position is not acceptable to 
the U.S. government. 

42. United States v. Seeger, 380 U.S, 163 (1965). 

43. Walter Arnold, eae aoe and the Public Interest,” The Christian 
Century, 27 September 1967, p. 1218. 

44. United States v. Seeger, ASO US. 166 (1965). 

45. Potter, “Conscientious Objection to Particular Wars,” p. 70. 

46, William V. O’Brien, “Selective ee Objection and International Law,” 
Georgetown Law Review 56 (June 1968) : 


47. Norman Dorsen and David Pie “Some Thoughts on Dissent, Cia 
Liberty, and War,” American Bar Association Journal 54 (August 1968): 757. 
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Although these arguments were of legal interest and were 
mildly persuasive, no defense could be constructed on the 
Nuremberg principles by themselves. At this stage in the de- 
velopment of case law on the point, the federal courts considered 
both the Nuremberg principles and the laws of war irrelevant to 
cases of refusal of military service based on the ground that 
the U.S. involvement in Vietnam violated the principles estab- 
lished at Nuremberg.*® 

The most compelling of the legal arguments to justify the 
recognition of the selective conscientious objector was to be 
found in the First Amendment to the U.S. Constitution. The 
history behind this argument was significant as a legal justifica- 
tion for the selective conscientious objector. When the Bill of 
Rights was being debated, several participants in the debates 
urged that conscientious refusal to serve in the military should 
go unpunished, and, although a stipulation to this effect dis- 
appeared from the amendments, the reason for its demise is 
uncertain.” 

Important for the claim of the selective conscientious objector 
was the fact that the First Amendment begins with the specific 
negation of any congressional action to establish religion.” 
The Supreme Court has interpreted this establishment clause to 
mean that the prohibition against Congress to make any law 
respecting religion includes anything favoring or disfavoring 
religion.*' This holding is basic constitutional law. The second 
clause provides that Congress shall not infringe on the free 
exercise of religious conscience’? and has generally been held 
to preclude congressional interference with the right of a man 
to believe what he wants to believe. Yet this clause has certain 
limitations. President Thomas Jefferson wrote a letter to a group 
of Baptists in Danbury, Connecticut, and advised that man had 
no natural right in opposition to his social duties.** Jefferson’s 
analysis was to be followed by that of the U.S. Supreme Court 
in the case of Reynolds v. United States (1878), in which the 
Court held that although laws cannot interfere with mere re- 
ligious beliefs and opinions, they may interfere with practices.** 
48. O’Brien, “Selective Conscientious Objection and International Law,” p. 1127. 
49. J. Morris Clark, “Guidelines for the Free Exercise Clause,’ Harverd Law 
Review 83 (December 1969) : 328. 

50. James G, Boyd, “Freedom of Religion—The Dynamics of Separation,” South 
Carolina Law Review 21 (1969) : 375. 

51. Ibid., p. 380. 
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53. Clark, “Guidelines for the Free Exercise Clause,” p. 327, 
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Reynolds seems to be good law, and although it could be 
argued in opposition to selective conscientious objection, another 
case rendered Reynolds suspect. The case of Sherbert v. Verner 
was of great importance to the selective conscientious objector 
inasmuch as the Court held the free exercise clause to protect 
religious practice as well as religious belief.** In essence, Mrs. 
Sherbert, a Seventh-day Adventist, had refused to work on 
Saturday and thus was denied unemployment compensation. The 
Court would not uphold this denial of benefits. 

Although Seeger was important because it broadened the 
definition of religion by judicial interpretation and Skerbert was 
significant in relation to the free exercise clause, these cases were 
not directly on point and did not relate specifically to the needs 
of the selective conscientious objector. 


Gillette anD Negre: Is THEIR REVERSAL LIKELY? 


The next case seemed to be most responsive to the selective 
conscientious objector and one which, if followed, would compel 
his recognition: United States v. Sission (1969), handed down by 
the U.S. District Court of Massachusetts.*° In brief, Sission was 
conscientiously opposed to U.S. involvement in Vietnam, but 
he was not a traditional conscientious objector. In this case, the 
district court held in part: 


Sission’s objection to a particular war is entitled to the same protection 
under the free exercise clause as an objection to all wars. Such a con- 
clusion is consistent with the court’s view of the First Amendment, for 
it is not the object of the opposition that is important but the conscience 
that commands the opposition. In fact, “a selective objector might 
reflect a more discriminating study of the problem, a more sensitive 
conscience, and a deeper spiritual understanding.”5” 


As a practical matter and although its statement was only 
dictum, the court seemed almost to compliment the selective 
conscientious objector: 


The sincerely conscientious man, whose principles flow from reflection, 


55. Ibid.; cf. Sherbert v. Verner, 374 U.S. 398 (1963). 
56. United States v. Sission, 297 F. Supp. 902 (1969), 
57, Peter H, Meyers and James W. Midgley, “Constitutional Law—Selective 
Service—First Amendment Prohibits Induction of Conscientious Objectors for Combat 
Service in Limited War,” George Washington Law Review 38 (October 1969): 184. 
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education, practice, sensitivity to competing claims, and a search for a 
meaningful life, always brings impressive credentials. When he honestly 
believes that he will act wrongly if he kills, his claim obviously has great 
magnitude. That magnitude is not appreciably lessened if his beliefs 
relate not to war in general, but to a particular war or to a particular 
type of war.58 


As the federal courts heard more and more draft cases, there 
seemed to be a possibility that the selective conscientious ob- 
jector would achieve judicial recognition. Such did not occur. 
In the case of Gillette v. United States (1971), the Supreme 
Court refused to recognize the position of the selective con- 
scientious objector on behalf of a man who freely admitted that 
he would fight in some wars but rejected any participation in the 
Vietnam conflict.*° In the companion case of Negre v. Larsen 
(1971), the Court rejected the just war theory which was held 
by Louis A. Negre, a Roman Catholic, as the ground for according 
him selective objector status. Justice Thurgood Marshall wrote: 
“persons who object solely to participation in a particular war 
are not within the purview of the exemption, even though the 
latter objection may have such roots in a claimant’s conscience 
and personality that it is ‘religious’ in character.’ 

These two decisions constituted a resounding rejection for the 
selective conscientious objector. If he is in the future to achieve 
recognition, there are four ways that it might be accomplished: 
(1) a repeal of the “war in any form” clause, (2) an overruling 
of Gillette on the issue of statutory interpretation, (3) an over- 
ruling on the issue of constitutional compulsion, or (4) a cir- 
cumnavigation of Gillette by finding another constitutional basis 
for the compelled exemption.” In all probability, the solution 
will have to await the next armed conflict since without a draft 
the controversy is moot. 

Even if the religious and legal problems should be resolved, 
there remains a practical consideration. It has been suggested 
that recognition of the selective conscientious objector would 
result in a tremendous number of applicants for such a classifica- 
tion during a time of war. It is probably true that the number 


of objectors to particular wars would almost certainly be sig- 


58. United States v. Sission, 297 F, Supp. 908 (1969). 
ay oo v. United States, 401 U.S. 437 (1971). 
F id. 
61. J. Curwood Witt, “Gillette v. United States: The End of Selective Conscientious 
Objection,” Tennessee Law Review 39 (Fall 1971) : 176. 
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nificantly higher than the number of total pacifists or objectors 
to all wars who now qualify for exemption.” It is possible to 
envision a situation in which there might be so many selective 
conscientious objectors that there would not be sufficient men to 
handle the crisis. 

Quite naturally, the government would contend that if the 
recognition of the selective conscientious objector were to be 
accomplished, it would open the door to selective disobedience 
to the law.” In an era when open rebellion has occurred in the 
United States, this sort of argument has emotional, if not valid, 
appeal. The government would also contend that allowing the 
objector to a particular war to find accommodation within the 
system would endanger the morale of the armed forces. 

Some churches have already begun to respond to these argu- 
ments. In many cases, the church has simply denied their 
validity or classified them as red herring arguments that were 
designed to distract from the real points at issue. For example, 
while it is not easy for the church to determine whether a person 
is sincere or whether the grounds of his objection are religious, 
local draft boards have repeatedly decided these very difficult 
questions. If the Selective Service system, through its local 
boards, can sit in judgment as to a man’s beliefs as to all 
wars, it should have the capacity to evaluate his views concerning 
one particular war. 

Organized religious bodies have also contended that the en- 
actment of legislation that would recognize the selective con- 
scientious objector would not open any type of Pandora’s box 
of draft evaders. The nation would not be imperiled because of 
massive numbers of men applying for a selective conscientious 
objector status. Even during the blitz in World War II, Great 
Britain did not abandon her legal provision for selective con- 
scientious objectors.© In addition to the argument from the 
British experience, it has also been contended that there is no 
evidence that the number of such claims would be so great that 
the nation’s ability to maintain an army would be imperiled. 

Even if the impossible should happen and there should be 


total selective conscientious objection, the lack of support for 


62. Clark, “Guidelines for the Free Exercise Clause,” p. 356. 

63. MacGill, “Selective Conscientious Objection,” p. 1383. 

64. Theodore Hochstadt, “The Right to Exemption from Military Service of a 
Conscientious Objector to a Particular War,” Harvard Civil Rights—Civil Liberties 
Law Review 27 (1967) : 16. 

65. Niebanck, Conscience, War and the Selective Objector, p. 37. 

66. MacGill, “Selective Conscientious Objection,” p, 1398. 
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a war on the part of the soldiers might well be a positive good. 
An interesting observation on this point has been made: 


One may argue, as does Carl Cohen of the University of Michigan’s 
philosophy department, that such widespread disaffection might be 
“a very wholesome restraint upon the impetuosity of some political 
leaders . . . if large masses of citizens cannot conscientiously pursue 
the nation’s course, at least through killing or force of arms, that may be 
the best of reasons for not engaging in that war.’’67 


It is thus argued that if the public were widely opposed to 
the conflict, citizens should not fight in that conflict. It is basic 
to this hypothetical situation to recognize that national security 
would become in large measure a question of national consensus. 

As to the factor of morale as it affects the person in military 
service, the churches contend that the type of people who are 
conscientious objectors would cause considerable trouble in the 
military if they should be drafted against their wills.°° In other 
words, if a selective conscientious objector were inducted into 
the armed services, he would be a disruptive influence and a 
hazard to his unit. If the exemption of the selective conscientious 
objector is to be subject to this argument, the same argument 
could be made against allowing the war-in-any-form objector; 
and yet the morale of the armed forces has survived the fact 
that some men have avoided serving through the conscientious 
objection classification during most of the period that the draft 
has been in existence. 

These issues are critical ones that will have to be resolved. 
There is, however, still one basic problem that deserves some 
comment. If the present system should be discarded and the 
selective objector accorded recognition, how would one determine 
who is a selective objector? Each writer has different qualities 
that he feels the selective objector should have before he is 
accorded recognition. Alan Geyer, director for international re- 
lations of the United Church of Christ, has suggested the fol- 
lowing guidelines: 


1. The selective objector should present evidence of his careful study 


67. Goodman, “Choose Your Own War,” p, 133, 

68. Hochstadt, “The Right to ais from Military Service of a Conscientious 
Obj ector toa Particular War,” 

69. “Selective Service Law: The Selective Conscientious Objector,” Iowa Law 
Review 55 (October 1969) : 303. 
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of the issues at stake in the particular conflict in which he refuses to 
participate. 

2. The selective objector should demonstrate that he is capable of a 
serious effort at moral reasoning in the attempt to relate his convictions 
to the data he possesses. 

3. The selective objector should be called upon to demonstrate that he 
has sought to give his convictions political expression. 

4, The selective objector should indicate his willingness to serve in some 
capacity other than engagement in the particular conflict to which he objects. 

5. The selective objector should indicate his willingness to accept 
whatever legal penalties his position may impose upon him.’? 


Proposals of this type could well serve to meet the needs of the 
nation if the new system should be permitted to exist. There 
are alternatives to this proposal that would also serve to remove 
the inequities of the old system and replace it with a system that 
will let a man live with his conscience and exist within his 
country. 


CoNCLUSION 


There is a need for a change. As now structured, the draft 
laws do not provide for the accommodation of a significant 
minority of people who on the grounds of religion oppose a 
particular war. The arguments that suggest and demand this 
alteration of national policy are many. Basically, some wars are 
morally bad and some are morally good. The individual can 
hopefully make such distinctions through the just war theory. 
It is basic that individual conscience be respected. This is 
not now being done. 


70. Geyer, “The Just War and the Selective Objector,” p. 201. 
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